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DETAILED ACTION 

Continued Examination Under 37CFR LI 14 

1 . A request for continued examination under 37 CFR 1.114, including the fee set forth 
in 37 CFR 1 . 1 7(e), was filed in this application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.114, and the fee set forth in 37 CFR 1.17(e) 
has been timely paid, the finality of the previous Office action has been withdrawn pursuant to 
37 CFR 1.114. Applicant's submission filed on 7-24-06 and 1 1-30-06 has been entered. 

Response to Amendment 

2. The following action is based on the amendments to the specification filed 1 1-30-06, 
the claims filed 1 1-30-06 including the 7-24-06 amendments thereto and the remarks filed 7-24- 
06 and 11-30-06. 

Specification 

3. The disclosure is objected to because of the following informalities: Applicants have 
amended claims 1, 4-5 and 8, see the underlined portions of the claims filed 7-24-06 and 11-10- 
06. In the remarks of the 7-24-06 and 1 1-30-06 responses certain portions of the original 
specification were referred to as providing support therefor. The limitations other than those 
discussed infra are considered clear and supported by the original application. With regard to the 
remaining additions, at the very least, it is unclear what structure is being described. For 
example, see lines 16-19 of claim 1 which set forth the under waist elastic members are fixedly 
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disposed in at least areas extending outwardly from the longer sides of the absorbent member in 
their stretched state while one of the sheets are expanded in a plane so as to manifest 
contractibility. However what plane is being referred to? Is Applicant trying to describe the 
expanded state of the diaper or something else? Part of the process by which the elastic 
members are being disposed, i.e. a stretch bonded laminate of some sort such as that set forth in 
the sentence bridging pages 7-8 of the specification. For another example, see lines 12-13 of 
claim 1 which set forth a pair of longer side portions of the diaper each being provided with a 
sheet forming an upright cuff and further containing leg elastic members. While the originally 
filed application describes a sheet 62 provided on each side portion of the diaper which contains 
elastic members 61 and the combination forms an upright cuff, i.e. the side portions of the diaper 
contain such elastic members 61, and also elastic members 9 contained within the side portions, 
it is unclear whether what is being claimed is the same, i.e. are the claimed sheet and elastic 
members the cuff 6? The sheet 62 and the members 9? In the latter case, how does the sheet 
form an upright cuff? Note also the reference to such elastic members in claim 4 and the 
discussion of that claim infra. For a third example, claims 4 and 8 now claim the under waist 
elastic members being disposed in a area that is nearer to a middle of a width direction of the 
diaper than the respective ends of a pair of elastic members located in a portion of the diaper 
having the fastening tapes. While the originally filed application describes the ends of elastic 
members 9 being at the respective side edges of the main body which edges are also provided 
with the tapes, it is not clear whether what is being claimed is the same. See also the discussion 
of claims 1 and 5, last paragraph, in paragraph 6 infra. Therefore, at the very least, a clear, 
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consistent description of the invention whose full scope is supported by the originally filed 
specification should be set forth throughout the application. Appropriate correction is required. 

Claim Objections 

4. Claims 1-2, and 4-8 are objected to because of the following informalities: in claim 1, 
line 18, "one" should be -an associated one-. This also applies to similar language on line 24 of 
claim 1. In claim 1, third to last line, "arranged in the width direction" is redundant. See the 
preceding terminology "oriented in the width direction". "Arranged" as defined by the 
dictionary is "to put into a specific order or relation, dispose" and "orient" as defined by the 
dictionary is "to locate or place in a particular relation with respect to a reference". Therefore 
"oriented in the width direction" and "arranged in the width direction" are considered to be the 
same and contrary to Applicant's 1 1-30-06 remarks. It is noted that such claim language does 
not require no elastic members linearly oriented end to end perpendicular to the longitudinal 
centerline of the diaper, i.e. like the under waist elastic member 8. This also applies to similar 
terminology in claim 5. In claim 4, second to last line "a portion" should be -portions-. In 
claim 4, third to last line, "," should be deleted. This also applies to similar language in claim 8. 
Appropriate correction is required. 

Claim Rejections - 35 USC § 112 

5. Claim 4 is rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant regards as 
the invention. 
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In regard to claim 4, a positive structural antecedent basis for "said pair of leg elastic 
members" should be defined. Note claim 1 claims a pair of side portions with leg elastic 
members not a pair of leg elastic members. 

6. Claims 1-2 and 4-8 are rejected under 35 U.S.C. 112, first paragraph, as failing to 
comply with the written description requirement. The claim(s) contains subject matter which 
was not described in the specification in such a way as to reasonably convey to one skilled in the 
relevant art that the inventor(s), at the time the application was filed, had possession of the 
claimed invention. Claims 1 and 5, last paragraphs, see also discussion in paragraph 4 supra, 
now claim "no elastic members oriented in a width direction being arranged in a width direction 
of said diaper" in a portion of the diaper extending between the crotch portion and the second 
waist opening portion. While the originally filed applicaticm shows no elastic members linearly 
oriented end to end perpendicular to the longitudinal centerline of the diaper, i.e. like the under 
waist elastic member 8 in the other end, this is not what is claimed. The original application also 
shows elastic members 9 collectively or elastic members 61 collectively or both collectively 
include elastic members oriented in a width direction/being arranged in a width direction in 
portion(s) of the diaper in which it is now claimed that there are no elastic members so oriented 
in and arranged in the width direction and/or each of the elastic members 9 having ends which 
are oriented in a width direction/being arranged in a width direction in portion(s) of the diaper in 
which it is now claimed that there are no elastic members so oriented in and arranged in the 
width direction. If Applicant maintains the claim language, the portion of the original 
specification providing support for the scope of such language in combination with the 
remainder of the invention as claimed in a single embodiment should be set forth. 
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Claim Language Interpretation 

7. Claim 1 as best understood now requires the waist opening portion being provided 
with a continuous waist elastic member arranged in an extended state in a width direction of the 
diaper. It is still noted that claim 1 does not require the elastic members be stretched from a 
nonstretched state to a extended state and then fixed to the areas in the extended state and then 
released from such state allowing contraction to the nonstretched state. The fixing of a 
temporarily or permanently stretched material to the areas and the areas being able to contract 
due to the disposition of such stretched material only is required. It is further noted that the 
claims, as best understood, still do not require the under-waist portion positioned right below the 
waist opening portion and the areas extending outwardly from the absorbent be one and the 
same, i.e. coextensive, or the under-waist elastic members only being in the under-waist portion 
or being coextensive therewith. Finally it is noted that while the waist opening portion requires a 
continuous waist elastic member, such member is still not required to be continuous with the 
entire waist portion, i.e. the member is continuous in some portion of the waist opening portion 
(Note the original filed Figures show a continuous elastic member in each of the front and rear 
portions of the waist opening portion, but such member does not span the entire front or rear 
portion, i.e. does not extend side edge to side edge in such portions). Nor is the elastic member 
required to be provided in the portion of the waist opening portion which is right above the under 
waist portion or right above the elastic members thereof. These comments also apply to similar 
language in claims 5-8. (It is noted that the language of claim 1, i.e. "being positioned right 
below", and that of claim 5, i.e. "positioned directly below" appear to be the same as "right" as 
defined by the dictionary is "in direct line or course directly, straight" and "direct" is defined as 
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"to extend or project in a specified line or course".) All the claims require the fastening tapes be 
directly attached to the under-waist portion. However this does not require that the tapes are 
directly attached to the elastic members thereof. Nor do the claims require the entire waist 
opening portion have an extension stress less than that or those of the entire under-waist portion. 
In addition, claim 1 at a minimum requires non-monolithically formed and not touching waist 
opening and under-waist elastic members in light of the amendments, elastic members in the 
areas outside the absorbent member but not where a portion thereof exists at a middle portion of 
the underwaist portion which are fixed in such areas so as to manifest contractibility in light of 
the lack of clarity discussed supra (Note MPEP 2113 with regard to lines 16-19 of claim 1 and 
similar language in claim 5, i.e. "[E]ven though product-by-process claims are limited by and 
defined by the process, determination of patentability is based on the product itself. The 
patentability of a product does not depend on its method of production. If the product in the 
product-by-process claim is the same as or obvious from a product of the prior art, the claim is 
unpatentable even though the prior product was made by a different process), and the under- 
waist portion having a greater extension stress than at least some portion of the waist opening 
portion. Additionally due to the lack of clarity discussed supra the longer side portions in claim^ 
1 are considered to include at a minimum a sheet which is part of a cuff and elastic members, and 
in claims 4 and 8 the under waist elastic members are disposed in an area closer to the 
longitudinal centerline of the diaper than ends of leg elastic members located in portions of the 
diaper having the fastening tapes, e.g. the respective side portions of the diaper. With respect to 
the last paragraph of claims 1 and 5, also see MPEP 2163.06 (I). 
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Claim Rejections - 35 USC § 102 

8. The text of those sections of Title 35, U.S. Code not included in this action can be 
found in a prior Office action. 

9. Claims 1-2, and 5-7 are rejected under 35 U.S.C. 102(b) as being anticipated by Clear 
etal '584, and thereby Buelletal '274. 

Claim 1 : See Figure 2, i.e. topsheet 24, backsheet 22, core 28, fastening tapes 92, landing 
zone 44, waist opening portion is at least a portion of waist edge 64, waist elastic member 34, 
under- waist portion is at least a portion of 30 which portion includes at least a portion of elastic 
members 90 and which portion is additionally directly attached to at least a portion of tape 92. 
See also col. 14, lines 27-61, col. 15, line 16-col. 16, line 24 of Clear et al, and thus by 
incorporation Buell '274 at, e.g., col. 35, line 57-col. 36, line 30, especially col. 36, lines 2-5, i.e. 
the members 90 can be associated with the topsheet and backsheet in the tensioned condition, i.e. 
stretched state, col. 51, lines 3-64, esp. lines 56-64, Figure 1, col. 45, lines 23-30, col. 15, lines 
16-27, col. 23, lines 13 et seq, col. 33, lines 51-53, col. 42, lines 44-52, col. 43, lines 14-38. It is 
also noted that IN is about 150 gf. With regard to the limitations of claim 1 not already 
addressed supra, see Claim Language Interpretation section supra, the discussion of references 
supra and the discussion infra with respect to the remarks, i.e. '584 and '274 include at a 
minimum non-monolithically formed waist opening and under-waist elastic members, i.e. 
elements 34 and 90 which are separate and don't touch and also note col. 42, lines 44-42 of '274 
again as well as col. 46, lines 13-31 of '274, the element 90 is arranged in an extended state, see 
the Claim Language Interpretation section supra and '274 at col. 36, lines 2-5, elastic members 
of the under-waist portion in the areas outside the absorbent member but not a portion thereof/the 
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middle area of the underwaist portion which are fixed in such areas so as to manifest 
contractibility, see portions of references cited supra, the under-waist portion having a greater 
extension stress than at least some portion of the waist opening portion which is at least 
indirectly connected to the tapes, see portions of references cited supra, and no elastic members 
oriented in a width direction being arranged in a width direction of said diaper in a portion of the 
diaper extending between the crotch portion 59 and the second waist opening portion adjacent 
35. 

Claim 2: See the first full paragraph of col. 16 of ' 584. 
Claims 5-7: See the discussion of claims 1 and 2 supra. 

Claim Rejections - 35 USC § 102/103 

10. The text of those sections of Title 35, U.S. Code not included in this action can be 
found in a prior Office action. 

1 1 . Claims 4 and 8 are rejected under 35 U.S.C. 102(b) as anticipated by or, in the 
alternative, under 35 U.S.C. 103(a) as obvious over Clear et al '582, and thereby Buell et al '274 
and Lawson '278. 

With regard to claims 4 and 8, see the discussion in paragraphs 3-5 and 7 supra and see 
the paragraph bridging cols. 13-14 of '584, and thereby by incorporation, '278 at, e.g., the 
Figures, especially Figure 3 and Figure 7, and col. 11, lines 45-51, and the Figures of '582, 
especially element 85 and 86. Therefore '582 is considered to teach or obviously teach the 
elastics disposed along an inwardly curved line, as best understood, because when the cuff 
elastics shown in the stretched state are allowed to contract, the diaper forms U-shape and the 
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elastics are disposed along such U-shape which is an inwardly curved line and teach the location 
of the elastic members, as best understood, because an elastic member 77 as taught '278 can be 
situated adjacent the attached end of the upstanding portion of the cuff, i.e. the edge of 85 
laterally outwardly of 86 as shown by '584, whereby the ends thereof which are disposed in 
longitudinal side portions of the diaper which side portions are also provided with the fastening 
tapes are also disposed further outward relative to the middle of the width direction than the 
inwardmost lateral edge of 90. The prior art also teaches elastic members 152 which or 
obviously which are disposed along a curve and have ends which are located as claimed as best 
understood. 

Response to Arguments 

12. Applicant's remarks have been considered. With regard to the matters of form, such 
remarks are either considered moot in that they have not been reraised or are deemed not ■ 
persuasive for the reasons set forth supra. See especially discussion in paragraphs 1-6 supra. 
The remarks with respect to the prior art on page 13-17 of the 7-24-06 response have been 
considered but since they are substantially the same as those set forth on pages 8 et seq of the 4- 
29-05 response such remarks are still considered not persuasive for the same reasons as set forth 
in paragraph 5 of the 6-04 Office Action (i.e. "As set forth in the rejection such elastic members 
are considered 34 and 90 and 34 can be provided at or on both of the end portions and in at least 
the central region and generally forms at least a portion of the waist edge and 90 is also provided 
in the rear waist portion in at least a portion of the ear 88, see, e.g. '274 at col. 34, lines 53-55, 
col. 35, lines 62-64, col. 42, lines 44-52 and col. 43, lines 14-42, i.e. both members are in the 
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portion which also has fastening tapes and at least a portion of the tapes are at least directly 
attached to at least a portion of the under- waist portion. Applicant's arguments with regard to the 
extension stress are still deemed not persuasive in light of Buell at, e.g., col. 45, lines 23-30 and 
incorporated by Clear which also teach the embodiment of the side panels having extension 
forces greater than those of the waistband, i.e. the extension force of 90 can be greater than that 
of 34. Note also the Claim Language Interpretation section supra. Finally, Applicant's 
arguments with regard to the untensioned condition are still deemed not persuasive in light of 
Buell at, e.g., col. 36, lines 2-5, and incorporated by Clear, i.e. the members 90 can be applied in 
a tensioned or stretched condition. In response to the arguments with regard to the extent of 
elastic member 90 bridging pages 13-14 of the remarks, such remarks are deemed narrower than 
the teachings of the prior art, i.e. see portions of references cited supra which do not only teach 
the member extending over the waist and under-waist portions, i.e. different embodiments. In 
response to Applicant's reiteration of the remarks filed 2-19-04, e.g. on pages 15 et seq, such 
remarks have been considered but are still deemed narrower than the teachings of the prior art. 
For example: 1) It is noted that the '584 incorporates all of the '274 disclosure, see col. 14, lines 
47-52 of '584. 2) '584 at col. 14, lines 38-52, teaches a rear or second waist region having an 
elastic waist feature constructed as taught by '274 and 274 at col. 12, lines 24-27 teaches waist 
feature 34 can be in both end portions and at col. 12, lines 52-53 and 62-63 teaches such elastic 
waist features include elastic waistband 35. 3) 274' at col. 45, line 45-col. 46, line 31 teaches that 
the extension forces of the waist band can be greater than, equal to or lesser than those of the side 
panel and the side panel may have extensibility that varies longitudinally from the end edge to 
the leg edge, i.e. the portion of the side panel if adjacent the waist edge can have an extension 
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stress same as, lesser than or greater than the waist band and greater than or less than the 
remainder of that side panel between that portion and the leg edge, i.e. the remainder of the side 
panel or under waist portion is taught as having a greater extension stress than the waist opening 
portion"), especially in light of the new issues set forth supra, as well as the discussion of claims 
1-2 and 4-8 supra with regard to the prior art. 

Conclusion 

13. The prior art made of record and not relied upon is considered pertinent to applicants 
disclosure. The Paragon Trade '813 reference as well as '301 reference incorporated thereby, 
also teach waist elastic members and under- waist elastic members. Also note page 7, lines 10-21 
and Figure 6 of '813 which teach fastening tapes and show the waist elastic members being 
spaced further apart than the underwaist elastic members. Note also paragraph 56 of Yeager 
'065. 

14. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Karin M. Reichle whose telephone number is (571) 272-4936. 
The examiner can normally be reached on Monday-Thursday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Tanya Zalukaeva can be reached on (571) 272-1 115. The fax phone number for the 
organization where this application or proceeding is assigned is 703-872-9306. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 

Karin M. Reichle 
Primary Examiner 
Art Unit 3761 

KMR 

February 15,2007 


